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Abstract

The Possibility of Criminal Sanctions for ‘Cover-Change’ by

Publication of False Facts According to the Copyright Act
- With Focus on the Supreme Court’s 2016D016031 Decision Declared
on Oct 26 2017 -

Jo Hyoung-Chan

Regarding if Article 137 Section 1 Clause 1 of the Copyright Act is applied
to the so-called ‘Cover-Change’ case that actual authors, non-authors and
employees from the publishing company registered the non-authors under
co-authors’ names and made the public exhibition, the first instance court
declared its violation of the Copyright Act not guilty only for ‘the first public
exhibition’ with the reason that the regulation must be applied. However, the
appellate court and the Supreme Court found it guilty considering that the
definitions of public exhibition in Article 137 Section 1 Clause 1 of the
Copyright Act and the Public Exhibition Right are different, and that the
regulation considers even the public benefits and protections of the laws, which
is ‘the social trust on the identity of authors.’

According to the legislation history of the provision, Article 137 Section 1
Clause 1 of the Copyright Act, it is academically more reasonable to be called
‘the Crime of Publication of False Facts’ rather than ‘the Crime of False
Statement.” As the en banc judgment decided, public exhibition in this
regulation is not limited to the first public exhibition, and possesses public
as well as personal benefits and protections of the laws, However, as the
Trademark Law and the Prevention of Unfair Competition Law are separated
in the Korean legislation on the Intellectual Property Rights, it would have
been more reasonable to set ‘Use of copyrighted works by those except for
actual authors and the falsely published’ as public benefits and protections
of the laws to be protected from the regulation rather than ‘the social trust

on the identity of authors, considering the distinct characteristics of the
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Copyright Act.
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